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Kentucky Law Relating to the
Placement of Children for Adoption
By LYNN T. MrrcBEuL*
As the result of action by the 1962 Legislature, Kentucky now
has a rather unique adoption law.
The following is a discussion of the law-the reasons for its
passage; the legal theory behind the law; and its effect on adoptions in Kentucky. This article is written from the point of view
of the Kentucky Department of Child Welfare and includes a
discussion of independent-vs-agency adoptions with emphasis
on the point of view of the agencies. (For the purpose of definition, an "independent adoption" is one where the child is placed
for adoption by individuals, whether that individual be natural
parent or interested person, rather than a licensed child-placing
agency or state adoption agency.) "Agency Adoption," of course,
means an adoption in which the child was placed with the
adoptive parents by a licensed child-placing agency or a state
adoption agency.
KRS 199.470 (4-7) provides that in order for persons either
to receive or place children independently for adoption they
must first obtain permission from the Commissioner of Child
Welfare. The law excepts close relatives and children placed
in the home prior to the effective date of the law. This means
that the law regarding independent adoptions was materially
altered. Before the passage of the law anyone could place his or
her child for adoption or work out the placement independent of
any supervision or knowledge of any state agency. The state
agency was not notified of the placement until after the child
had remained in the home at least the required three (3) months
and the adoption petition had been filed. Now the approval of
the Department of Child Welfare must be obtained before the
child is placed.
* Departmental attorney, Commonwealth of Kentucky, Department of Child
Welfare.
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In examining the Kentucky Law it is interesting to look at
several other state laws. The Delaware Adoption Law, Volume
3: Title 13: Chapter 9, practically does away with all independent
adoptions since it requires that no petition for adoption may be
filed unless the child has been placed by an authorized agency
or the Department of Public Welfare. (Close relatives are excepted.) The Missouri Adoption Law, Missouri Revised Statutes
Chapter 453, takes a somewhat different approach. It provides
that no child may be placed for adoption without permission of
the juvenile court. The California Adoption Law, Deering's
California Code, Volume Civil Title 2, Chapter 2, has been cited
as an example of a law permitting both agency and independent
adoptions side by side. It has been discussed in articles appearing in popular periodicals, for instance, The Saturday Evening
Post, February 16, 1963. California law, as it applies to independent adoptions, is somewhat similar to the Kentucky law
prior to the 1962 amendments.
Comparison of the Kentucky law with the state laws referred
to above indicates that Kentucky has taken a rather strong position in regulating independent placements for adoption, a position
not as extreme as that of Delaware but in contrast with California.
In considering the reasons for the passage of the 1962 Kentucky Law regulating independent adoptions, it is well at this
point to point out that leading authorities in the child welfare
field feel that agency adoptions have certain advantages over
independent placements. In independent placements the adoptive
parents often know the actual parents of the child to be adopted.
It may be readily seen that this can cause serious problems in
the future. A parent who has given up her child to persons known
to her may decide that she wants her child back and attempt
to regain custody. This would certainly be a very bad situation
for the adoptive parents and the child. Other parents may be so
unscrupulous as to attempt to use blackmail against the adoptive
parents. In agency placements every precaution is taken to ensure that the adoptive parents and birth parents do not know
one another.
In the case of agency placements there is an attempt to, in
some measure, match up the background of the child with the
adoptive parents. The agency makes certain physical and mental
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evaluations of the child to be placed so as to be sure as far as
possible that the adoptive couple will not be getting a physically
handicapped or mentally retarded child without their knowledge.
This is not done in the case of independent placements.
In the case of any agency placement the natural mother is
given help in preparing herself to give up the child by trained
social workers. She is also given follow-up counseling which
hopefully will allow her to make a normal life for herself and to
avoid the pitfalls which led her to her unfortunate situation.
This sort of thing is not ordinarily done in the case of independent adoptions.
Independent placements in considerable numbers were being
made by well-meaning lawyers, doctors and other interested
individuals in Kentucky. Although many of these placements
worked out quite successfully, others did not work out as well as
had been hoped by the person making the placement. Several
instances were brought to the attention of the Kentucky Department of Child Welfare which indicated that there was a small
"black market" in babies in Kentucky. Some very unscrupulous
persons were receiving large sums of money for placing children
for adoption. Thus, it was felt that a law was needed which would
at least ensure that every child placed for adoption (with a
non-relative) whether by an agency or independently, would
be placed in a reasonably suitable home which had been investigated by the Department of Child Welfare or other qualified
agency. At the same time, it was felt that an investigation before placement would tend to eliminate the black marketeers
as such persons are very fearful of investigations.
In considering the 1962 Kentucky Adoption Law, the question arises as to whether or not there is a legal basis for a law
regulating the placement of children for adoption. It appears that
there very definitely is.
First there is the Delaware statute discussed above which
goes even further than the Kentucky law. This law has been
effective for a number of years and has not been attacked as to
its constitutionality.
There is the further theory that adoption was not provided for
at Common Law. Therefore, all adoptions depend on the statute
for its legal existence. Since the legislature has the authority
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and responsibility to enact laws regarding adoption and since the
placement of a child in the adoptive home is an integral part of
the adoptive process, then the legislature has every right to
control the manner in which this placement may be made.
There is also the theory of parents patriae. This theory is
that the state has a responsibility for all of its children over and
above the responsibility of the natural parents. This theory is
expressed in Volume 43 Corpus Juris Secundum, Infants, Page
55, Section 7:
"The primary control and custody of infants is with the government, and the state in its capacity of parens patriae, as
stated may assume direction, control, and custody of his
person, and delegate such authority to whom it may see fit,
it being delegated generally to the natural or legal guardians
as long as they are fit and suitable and the best interests of
the child are served. It is not the province of the courts to
determine generally what conditions or exigencies will warrant the state in assuming control of infants, as this is a legislative function which cannot be delegated to the courts.
Moreover ,the legislature may impose any conditions, not
contravening constitutional limitations, on persons receiving
the custody of the state's infant wards."
During the approximate two (2) years the law has been in
effect, I believe it can be said that the Department of Child
Welfare has administered it fairly and moderately. The Department has received cooperation from the lawyers and other professional people of Kentucky. It can be said, I believe, that no
suitable adoptive couple has been denied the right to adopt.
At the same time, as far as determinable, there has been no
"black market" in babies. A person will be very reluctant to
participate in a "black market" placement if he knows that the
placement must come under the scrutiny of the Department of
Child Welfare even before the placement is made. In some
instances where persons obviously unsuitable for adoption have
applied to receive children, it has been possible to point this fact
out to them and prevent future heartache for both parents and
child.
The following information compiled by the Kentucky Department of Child Welfare is an indication of the effect the
1962 Kentucky Adoption Law has had on independent adoptions.
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In 1961 there were 672 non-relative adoptions in Kentucky. Of
this number 415 or 62% were agency placements; 257 or 88%
were independent placements. In 1962 there were 698 nonrelative adoptions in Kentucky. Of this number 487 or 70%
were agency placements; 207 or 80% were independent. In 1963
there were 787 non-relative adoptions in Kentucky. Of this number 553 or 75% were agency placements; 184 or 25% were
independent.
These figures are significant not only as they indicate that the
percentage of agency adoptions has gone up and the percentage
of independent adoptions has gone down, but also in that they
show that the actual number of independent adoptions has decreased.
With regard to the above figures, it may be of interest to cite
statistics relating to other states whose statutes have been compared with the Kentucky statute. The following figures were
released by the Children's Bureau of the United States Department of Health, Education and Welfare. They are for the year
1962 and are the last such figures available. California 55%
agency adoptions; 45% independent adoptions. Missouri 81%
agency adoptions; 19% independent adoptions. Delaware 95%
agency adoptions; 5% independent adoptions.
In measuring the drop in independent adoptions in Kentucky, it is only fair to say that there are factors other than the
1962 statute which may be partly responsible. The Department of
Child Welfare and certain other adoption agencies have launched
publicity campaigns to place children for adoption. Also the
Department of Child Welfare through increased staff has been
able to give wider coverage to more people, and thus, perhaps
has attracted more people to agency rather than independent
adoptions.
The 1964 Kentucky Legislature in House Bill 452, passed
certain amendments to the Kentucky Adoption Law. These
amendments were mostly in the nature of clarification of the law.
One of the most important amendments of the law is the provision for dealing with violations by giving the juvenile court
of the county in which a child is illegally placed jurisdiction of
the child. The 1962 Act has a provision, KRS 199.470(7) making
the placing or receiving of a child in violation of the act, illegal
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with KRS 199.990 (8) providing a criminal penalty therefore.
It appears that it would be difficult to enforce this provision,
and in many instances, undesirable to do so. Under the 1964
amendment the Juvenile Court can deal with the situation
adequately in most instances when a child has been placed in
violation of the law. The criminal provision will still remain
in the law, however, and may be used against flagrant violators
or black marketeers.
Since the Kentucky Department of Child Welfare and other
adoption agencies have moved to discourage independent adoptions, I believe it is important to note that the department and
many other agencies have become much more flexible in their
standards for agency adoptions. This is only fair since many
people turn to independent adoptions because they fear they cannot obtain a child under the standards set by the agency. In the
placement of children, agencies are now much more flexible
in terms of age of adoptive parents; income and financial security
of adoptive parents; ownership of home; working mothers; and
many other circumstances.
It appears that as interested individuals learn of the new
flexible policy of adoption agencies and as the agencies' adoption program continues to be publicized, agency adoptions will
continue to increase in Kentucky. Also, there will continue to
be independent adoptions in Kentucky and they will mostly
work out successfully because they will be scrutinized by the
Department of Child Welfare.
It appears that more and more attorneys may come to accept
the fact that trained child welfare workers are better equipped
to make the important decisions connected with placing children for adoption. By the same token, the adoption agencies
and their workers must respect the right of the practicing attorney to interpret and practice the law relating to adoption.
It is fair to say that the Kentucky Department of Child
Welfare stands ready to assist in completing adoptions in Kentucky, but it is the lawyer, personally chosen by the adopting
couple, that must make sure that all legal requirements for a
valid adoption are completed.

